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ACA Potluck: The Big Picture
What is It?
Official Name: IRS Notice 2015-87 (https://www.irs.gov/pub/irs-drop/n-15-87.pdf)
The Potluck guidance provides a broad overview of ACA issues that were previously
unresolved or not well understood.

What are the Main Topics Covered?
• More HRA Integration Guidance for ACA Compliance
• Even More Clarity on Prohibition of Individual Policy Reimbursement (Again!)

• ACA Affordability Rule Clarifications
• Particularly with Respect to Opt-Out Credits and Flex Credits
• Also Inflation Adjustments Applied to Affordability Safe Harbors

• New ACA Pay or Play Penalty Amounts (§4980H) Adjusted for Inflation

• Special HSA Eligibility Rules Clarified for Veterans with Service-Connected Disability
• COBRA Rights to the Health FSA Carryover Finally Explained
• Spoiler Alert: It’s Good News for the Employee
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HRA Integration
Requirements

General ACA HRA Integration Rules
The ACA prohibits stand-alone HRAs because they cannot satisfy the ACA market reform
provisions. For example, they impose annual or lifetime dollar limits on essential health
benefits, and they do not provide preventive services and items without cost-sharing.
Therefore, HRAs must be “integrated” with a major medical plan to comply with the ACA.

MV Integration Requirements

Non-MV Integration Requirements

1) Employer offers major medical that
provides minimum value (MV) to
the employee
2) Employee covered by HRA is also
enrolled in a group major medical
plan that provides MV—whether
through that employer or a
spouse/DP/parent
3) HRA is available only to employees
enrolled in a group major medical
plan that provides MV—whether
through that employer or a
spouse/DP/parent
4) Employee is permitted to
permanently opt-out of HRA at least
annually and upon termination

1) Employer offers major medical to the
employee
2) Employee covered by the HRA is also
enrolled in group major medical—
whether through that employer or a
spouse/DP/parent
3) HRA is available only to employees
enrolled in a group major medical
plan—whether through that employer
or a spouse/DP/parent
4) HRA reimburses only cost-sharing
amounts under the major medical
and/or non-essential health benefits
5) Employee is permitted to
permanently opt-out of HRA at least
annually and upon termination
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New Potluck Integration Guidance:
Spouses and Dependents
Integration Rules Apply to Spouses and Dependents, Too!
• Assume the HRA covers expenses of the employee and family members
• Sometimes referred to as a “family HRA”
• In order to satisfy the HRA integration rules, the employee and any family
member covered by the HRA must also be enrolled in the major medical plan
• HRA can be structured to automatically cover only family members enrolled in
the major medical
Transition Relief
• Treasury and IRS recognize that many HRAs currently will cover expenses of
family members even if the employee is enrolled in employee-only coverage on
the major medical
• Therefore, they are not enforcing this family HRA integration rule for a transition
period
1. Family HRAs in Existence on December 16, 2015 (and otherwise integrated)
– No enforcement until plan years beginning on or after January 1, 2017

2. All Other Family HRAs
– No enforcement for plan years beginning before January 1, 2016
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Reimbursement
Prohibition

General Individual Policy
Reimbursement Prohibition Rules
The IRS has issued a long line of guidance addressing ACA prohibition of
individual policy reimbursement
“Employer Payment Plans” and HRAs that pay for individual policy premiums
cannot comply with the ACA’s prohibition of annual or lifetime dollar limits on
essential health benefits, nor the requirement to provide preventive care with no
cost sharing
• Employer reimbursement arrangements for individual policies violate the ACA and
will trigger $100/day/employee excise taxes under Internal Revenue Code §4980D

• That’s $36,500 in excise taxes per employee, per year!

Increases in taxable compensation intended for individual policy purchase
assistance are permitted:
• Cannot be conditioned in any way on purchase of health coverage
• Cannot endorse a particular policy, form, or issuer of health insurance
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New Potluck Individual Policy
Guidance: Dental and Vision
Individual Policy Reimbursement Permitted for Dental or Vision Only
• IRS confirmed that an HRA or employer payment plan that reimburses individual
policies that are limited to excepted benefits only (e.g., dental or vision only)
does not violate ACA
• This is because the ACA market reform provisions do not apply to group health
plans that exclusively provide excepted benefits
• Means the arrangement would not violate the annual dollar limit prohibition or the
preventive services requirement
• Terms of the HRA or employer payment plan must clearly limit individual policy
reimbursement to only excepted benefits
Example
• HRA terms provide that HRA may be used to reimburse premiums for individual
market coverage, including dental and vision policies
• This HRA is subject to the ACA market reform provisions because it does not
explicitly limit the individual policy reimbursement to dental/vision policies
– Would be subject to a penalty of $100/day/employee under §4980D
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Affordability

New Potluck Affordability Guidance:
Safe Harbors up to 9.66%
The IRS has now confirmed that the pay or play affordability safe harbors will be indexed
to inflation in the same manner as affordability is determined on the exchange. For 2016,
the applicable percentage increases to 9.66% (up from 9.56% in 2015).
• 2016 Federal Poverty Line Safe Harbor: 9.66% of the Federal Poverty Line
2016 Federal Poverty Line (Continental U.S.): $11,880
2016 Monthly Employee-Share of Premium for Lowest-Cost Plan Limit: $95.63

• 2016 Rate of Pay Safe Harbor: 9.66% of Rate of Pay
Hourly Employees: 9.66% of Employee’s Hourly Rate of Pay x 130
Salaried Employees: 9.66% of Employee’s Monthly Salary
• 2016 Form W-2 Safe Harbor (Not Recommended): 9.66% of Box 1 Wages
Form W-2 safe harbor provides no predictability because Box 1 unknown until January of
following year
Box 1 does not include many forms of compensation, including 401(k) deferrals and Section 125
salary reductions for health and welfare plan coverage
May work if employer sets employee contribution amount at a fixed percentage of income—but
most employers aren’t interested in this approach
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New Potluck Affordability Guidance:
HRA Contributions
Contributions That May be Used to Pay Premiums Count Toward Affordability
• IRS confirmed that amounts made available to pay premiums for employersponsored major medical (even if those amounts are also available for costsharing expenses) through an integrated HRA are counted toward the
employee’s required contribution
• Means the HRA contributions will reduce the dollar amount of the employeeshare of the cheapest plan option providing minimum value that is used to
determine affordability
• Applies to the annual employer contribution to the HRA that is either required by
the terms of the HRA or determinable within a reasonable amount of time before
the employee must decide to enroll

Example
• Employee contribution for lowest cost major medical plan is $200/month
• Employer makes $1,200 available annually in HRA that can be used for
premiums or cost-sharing for the major medical
• The employee-share of the premium is therefore treated as $100/month for
purposes of determining ACA affordability
– 1/12 of $1,200 employer contribution is $100. $200 - $100 = $100/month
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New Potluck Affordability Guidance:
Flex Credits
“Health Flex Contributions” Count Toward Affordability
• Flex credits will reduce the dollar amount of the employee-share of the cheapest
plan option providing minimum value that is used to determine affordability if they
meet three-part test to qualify as a “health flex contribution”:
1) The employee may not opt to receive the amount as a taxable benefit (i.e., it is
not a cashable flex credit);
2) The employee may use the amount to pay for minimum essential coverage
(i.e., the company’s major medical plan); AND
3) The employee may use the amount exclusively for medical/dental/vision
coverage costs
Transition Relief
• Flex credits that do not qualify as health flex contribution will count toward
affordability calculation for plan years beginning before January 1, 2017
• However, the flex credits must have been adopted on or before December 16,
2015 (the date IRS Notice 2015-87 released) to take advantage of the relief
–

Also requires that the employer not substantially increase the flex credit amount after December 16,
2015 to take advantage of transition relief
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New Potluck Affordability Guidance:
Opt-Out Credits
Opt-Out Credits are Added to Plan’s Lowest Cost Option for Affordability
• IRS confirmed that an opt-out credit is added to the dollar amount of the
employee-share of the cheapest plan option providing minimum value that is
used to determine affordability
Example: Employer offers $100/month in taxable wages as opt-out credit through
Section 125 plan for those who decline medical coverage. Cheapest plan option
costs $200/month for those who elect to enroll.
• IRS views this as effectively requiring the employee to pay $300/month because
the employee must forgo the $100/month opt-out credit to enroll in plan
• Means that for ACA affordability purposes, the plan’s lowest cost option would be
treated as costing $300/month instead of $200/month

Transition Relief
• Opt-out credits in place as of December 16, 2015 do not have to be added to
lowest cost-plan option for affordability calculation
• Treasury and IRS anticipate issuing regulations soon that will apply to opt-out
credits added after December 16, 2015
– Regulations will also specify when opt-out credits existing as of December 16, 2015 must begin
complying with requirement to add the opt-out amount to affordability calcluation
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Penalties

New Potluck Penalties Guidance:
§4980H Inflation Adjustments
§4980H(a)—The “A Penalty”
AKA: The “Sledge Hammer Penalty”

• Failure to offer MEC to at least
95% of all full-time employees
(and their children to age 26) in
2016 and beyond
• Threshold was only 70% in 2015

§4980H(b)—The “B Penalty”
AKA The “Tack Hammer Penalty”
• Applies where the employer is not subject to the
A penalty
• Failure to:

• 1) Offer coverage that’s affordable
• 2) Offer coverage that provides MV

• The A Penalty is triggered by at
least one such full-time employee
who is not offered MEC enrolling in
subsidized exchange coverage

• 3) Offer MEC to a full-time employee (where
the employer has still offered at a sufficient
percentage to avoid A Penalty liability)

• 2016 A Penalty liability is $2,160
annualized ($180/month) multiplied
by all full-time employees

• B Penalty liability is $3,240 annualized
($270/month) multiplied by each such full-time
employee who enrolls in subsidized exchange
coverage

• The B Penalty is triggered by any such full-time
employee enrolling in subsidized exchange
coverage

• 30 full-time employee reduction from
multiplier in 2016 and beyond

• Note that although the B Penalty amount is
higher ($3,240 vs. $2,160), the multiplier is
generally much lower

• Reduction was 80 full-time employees
in 2015

• The multiplier is only those full-time employees
not offered affordable/minimum value coverage
who enroll in subsidized exchange coverage—
not all full-time employees
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Service

General Hours of Service Rules
Treas. Reg. §54.4980H-1(a)(24)
defines an “hour of service” as follows:

(1) Active Duties: Each hour for which
an employee is paid, or entitled to
payment, for the performance of
duties for the employer; and

(2) Inactive Payments: Each hour for
which an employee is paid, or entitled
to payment by the employer for a
period of time during which no duties
are performed due to:
(a) Vacation,
(b) Holiday,
(c) Illness,
(d) Incapacity (including disability),
(e) Layoff,
(f) Jury duty,
(g) Military duty, or
(h) Leave of absence.

Treas. Reg. §54.4980H-3(b)
sets forth the calculation rules:

Hourly Employees:
Actual Hours: Employer must calculate actual hours
of service from records of hours worked and hour for
which payment is made or due
- Generally pretty straightforward data from payroll
- Special exceptions for hard to track hours
Non-Hourly Employees (e.g., Salaried):
1) Actual Hours: Use actual hours of service from
records of hours worked and for which payment is
made or due;
2) Days-Worked Equivalency: Employee is credited
with eight hours of service for each day the
employee is paid or entitled to pay; or
3) Weeks-Worked Equivalency: Employee is
credited with 40 hours of service for each weeks
the employee is paid or entitled to pay
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New Potluck Hours of Service Guidance:
Inactive Payments and Hours of Service
Included in Hours of Service

• IRS confirmed that payments are
generally deemed to be made by
the employer regardless of
whether the payment is made
directly by the employer
• For example, payments made from
an insurance carrier or trust fund to
the employee are still considered
made by the employer

• Most disability payments (other
than state statutory plans) count
as hours of service if the
employee has not been
terminated from employment
• Includes STD and LTD—even
where benefit payments made by
carrier

Excluded From Hours of Service

• Workers’ compensation payments
• Unemployment payments

• State disability payments (or
voluntary replacements to comply
with state STD requirements)
• California SDI
• California Voluntary Plan
• Statutory disability plans (or private
replacements) in Hawaii, New Jersey,
New York, and Rhode Island

• Disability plan payments made from
arrangements to which the
employer did not directly or
indirectly contribute
• Requires that the premium was
exclusively paid by employee after-tax
contributions to qualify
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for Veterans

New Potluck HSA Guidance:
HSA Eligibility for Disabled Veterans
General Rule
• HSA eligibility generally requires:
1) The individual be covered by an HDHP; and
2) The individual not have any other disqualifying coverage.

Special VA Rule
• Veterans who are eligible for VA benefits but have not actually received VA benefits in the
past three months are not considered to have disqualifying coverage
New Rule from 2015 Legislation for Veterans with Service-Connected Disabilities
• Veterans with service-connected disabilities do not have to worry about the general threemonth rule for VA services provided for a service-connected disability
• VA coverage will not be considered disqualifying coverage under these circumstances

New Potluck Guidance
• All VA services provided to a veteran with a service-connected disability will be
deemed to be for the service-connected disability—and therefore not
disqualifying
• In other words, VA benefits will never be disqualifying coverage for veterans with
a service-connected disability
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$500 Carryover

General Health FSA COBRA Rules
Underspent Account at Time of
COBRA Qualifying Event:
COBRA Applies
Underspent: Health FSA contributions exceed the
amount that has been reimbursed year-to-date as
of the COBRA Qualifying Event.

Overspent Account at Time of
COBRA Qualifying Event:
COBRA Does Not Apply
Overspent: Health FSA reimbursements exceed
the amount that has been contributed year-to-date
as of the COBRA Qualifying Event.

Special COBRA Limitations for Health FSAs:

No COBRA Rights Result:

-

-

-

-

COBRA rights last only for the remainder
of the plan year in which the Qualifying
Event occurred
No open enrollment rights for
subsequent plan years as with other
COBRA benefits
Note that unless there is a stream of
payment from the employer (e.g.,
severance pay), COBRA payments must
be made on an after-tax basis

-

-

Unreimbursed health FSA balance is
forfeited
Most cafeteria plans provide a run-out
period for employees to submit claims
incurred prior to the date of the COBRA
Qualifying Event
Typically will be a 90-day run-out period
Only way to incur new claims after
Qualifying Event would be through
COBRA—which is not available if
account is overspent
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New Potluck Carryover Guidance:
Carryover Amounts Subject to COBRA
Include Carryover in Amount Available Through COBRA
• IRS confirmed that carryover amounts (up to $500) are included in determining
the amount of health FSA benefit available to COBRA qualified beneficiaries for
the remainder of plan year in which the qualifying event occurs
• Means those who elect COBRA for the health FSA will be able to incur claims for
reimbursement from both the remaining balance from that plan year and any
carryover balance from the prior year
Example
• Employee carried over $500 from 2015 plan year into 2016 plan year
• Employee also elects $2,500 for the 2016 plan year
• Employee terminates employment May 31, 2016 after receiving $1,100 in
reimbursement from the health FSA in 2016

Result
• The $1,400 unreimbursed from 2016 is available through COBRA ($2,500 $1,100)
• The $500 in carryover from 2015 is also available through COBRA
• The result is a total of $1,900 available through COBRA ($1,400 + $500)
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New Potluck Carryover Guidance:
Carryover Not Included in Premium
Do Not Include Carryover in Amount in the COBRA Applicable Premium
• IRS confirmed that carryover amounts (up to $500) are not included in
determining the applicable premium for the qualified beneficiary to continue
coverage under the health FSA
• Means those who elect COBRA for the health FSA will have access to the
carryover amounts free of charge
Same Example from Prior Slide
• Employee carried over $500 from 2015 plan year into 2016 plan year
• Employee also elects $2,500 for the 2016 plan year
• Employee terminates employment May 31, 2016 after receiving $1,100 in
reimbursement from the health FSA in 2016
Result
• The result is a total of $1,900 available through COBRA ($1,400 + $500)
• However, the maximum monthly amount the plan can charge for COBRA for the
remainder of the year is 102% of 1/12 of $1,400 (not $1,900)
• The $500 carryover amount is not factored into applicable premium
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New Potluck Carryover Guidance:
Carryover Available Subsequent Years
Unreimbursed Amounts Can be Carried Over to New Plan Year Through COBRA
• IRS confirmed that carryover amounts (up to $500) for COBRA qualified
beneficiaries continue to be available in subsequent plan years
• Means there is an exception to the general COBRA health FSA rule that otherwise
permits COBRA to continue only through the end of the plan year in which the
Qualifying Event occurred
Same Example from Prior Slides
• Employee carried over $500 from 2015 plan year into 2016 plan year
• Employee also elects $2,500 for the 2016 plan year
• Employee terminates employment May 31, 2016 after receiving $1,100 in
reimbursement from the health FSA in 2016 ($1,900 total balance remaining)
• Former employee elects COBRA and reimburses $1,400 in remainder of 2016
Result
• The remaining $500 carries over and is available through COBRA for 2017
• No right to elect new amounts for 2017—only carryovers remain available
• The COBRA premium will be $0 in 2017 because no charge for carryovers
• COBRA maximum coverage period of 18 months (November 2017) still applies
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New Potluck Carryover Guidance:
Non-COBRA Carryover Clarifications
Plan Can Limit Carryovers to Only Those Who Elect New Amounts
• IRS confirmed that the plan can limit access to carryover amounts (up to $500) to
only those employees who elect to contribute to the health FSA in the
subsequent plan year
• Means the plan could provide that employees will forfeit unreimbursed health
FSA amounts if the employee does not elect a minimum amount to contribute in
the next plan year
Plan Can Limit Carryovers to a Maximum Period
• IRS confirmed that the plan is not required to continue access to carryovers for
an indefinite duration
• Means the plan could provide that employees will forfeit unreimbursed health
FSA carryovers if they remain unused after a specified period
• A plan could provide that any carryovers remaining unused at the end of the
subsequent plan year will be forfeited
• For example, the plan could provide that an employee who carries over $500
from 2015 into 2016—but does not take any reimbursements in 2016—forfeits
the $500 carryover amount at the end of 2016
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ACA Potluck Takeaways
Top Three Items from the IRS ACA Potluck Guidance
Three Key Points to Remember:

A

New HRA integration rules provide an additional level of complexity for family
HRAs. If the HRA will reimburse expenses of spouses and dependents, make
sure that by 2017 those spouses and dependents must be enrolled in the major
medical to be eligible for the HRA coverage.

B

The Pay or Play affordability safe harbors are going to be even trickier than we
originally thought. In particular, make sure you closely analyze any opt-out
credits or flex credits offered under the plan. These offerings will affect
affordability in unintuitive ways. Fortunately, the IRS finally confirmed that the
percentage amount will be indexed (up to 9.66% for 2016).

C

We are finally starting to get more guidance now on the specific rules for the
new $500 health FSA carryover option. In particular, we have some employeefriendly COBRA guidance giving qualified beneficiaries the right to access
carryover amounts through COBRA without charge.
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Content Disclaimer
ACA Potluck: IRS Provides Full Serving of New ACA Guidance
The intent of this analysis is to provide the recipient with general information regarding the status of,
and/or potential concerns related to, the recipient’s current employee benefits issues. This analysis
does not necessarily fully address the recipient’s specific issue, and it should not be construed as, nor
is it intended to provide, legal advice. Furthermore, this message does not establish an attorney-client
relationship. Questions regarding specific issues should be addressed to the person(s) who provide
legal advice to the recipient regarding employee benefits issues (e.g., the recipient’s general counsel or
an attorney hired by the recipient who specializes in employee benefits law).
ABD makes no warranty, express or implied, that adherence to, or compliance with any
recommendations, best practices, checklists, or guidelines will result in a particular outcome. ABD does
not warrant that the information in this document constitutes a complete list of each and every item or
procedure related to the topics or issues referenced herein. Federal, state or local laws, regulations,
standards or codes may change from time to time and the reader should always refer to the most
current requirements and consult with their legal and HR advisors for review of any proposed policies or
programs.
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Thank you!

