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Navigating the Appeals Process
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What is Section
1411 Certification?

What is a Section 1411 Certification?
What is Section 1411?
Section 1411 of the Affordable Care Act (“ACA”) establishes the
procedures for determining an individual's eligibility for exchange
subsidies, such as the IRC §36B premium tax credit

Pay or play rules definition:
Treas. Reg. §54.4980H-1(a)(40)

“(40) Section 1411 Certification. The term Section 1411
Certification means the certification received as part of the
process established by the Secretary of Health and Human
Services under which an employee is certified to the employer
under section 1411 of the Affordable Care Act as having enrolled
for a calendar month in a qualified health plan with respect to
which an applicable premium tax credit or cost-sharing
reduction is allowed or paid with respect to the employee.”
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What is a Section 1411 Certification?
What is the §36B Premium Tax Credit?
In General
• Individuals who purchase coverage on the public exchange* (aka marketplace) may be
eligible for assistance to receive a premium tax credit to pay for some of the premium
• Household income must be in excess of Medicaid eligibility (100% or 138% of federal
poverty level depending on whether state opted into expansion) and under 400% of the
federal poverty level to qualify
• 400% of federal poverty level currently set at $95,400 for a family of four in 2015 based on 2014
federal poverty levels

Employers Affect Eligibility
• An individual who is offered minimum essential coverage by their employer that is
affordable and provides minimum value is barred from receiving any exchange
subsidies
• Also note that enrollment in employer’s minimum essential coverage blocks subsidy eligibility
regardless of whether it’s affordable or provides minimum value
Notes: Additional cost-sharing subsidies (for deductibles, coinsurance, copayments) are available to individuals eligible for the premium tax credit who are under
250% of the federal poverty level and enroll in a Silver-level plan.
*The U.S. Supreme Court will decide this summer in King v. Burwell whether these exchange subsidies can continue to be made available in the 34 states that
have not established an exchange (i.e., using healthcare.gov).
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Section 1411 Certification:

Why Does It
Matter to
Employees?

6

What is a Section 1411 Certification?
Why Does it Matter to the Employee?
• The exchanges will make a determination when the
individual enrolls as to whether the individual should
receive an advance payment of the §36B premium tax
credit
• Employees who are offered minimum essential coverage
that is affordable and provides minimum value by their
employer are not eligible for the §36B premium tax credit
• Employees who are “certified” as eligible for the §36B
premium tax credit in advance will have their exchange
premiums reduced by the amount of the tax credit
throughout the year (subject to employer appeal)
• If it turns out that they were not eligible for the §36B
premium tax credit, they will have to pay some or all of the
advanced amount back to the IRS!
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What is a Section 1411 Certification?
Why Does it Matter to the Employee?

(cont.)

http://www.irs.gov/Affordable-Care-Act/Individuals-andFamilies/Questions-and-Answers-on-the-Premium-Tax-Credit

Reporting and Claiming
11. Will I have to file a federal income tax return to get
the premium tax credit?
For any tax year, if you receive advance credit payments in
any amount or if you plan to claim the premium tax credit,
you must file a Form 8962, Premium Tax Credit (PTC) and
attach it to your federal income tax return for that year. If you
receive any advance credit payments, you will use your
return to reconcile the difference between the advance
credit payments made on your behalf and the actual amount
of the credit that you may claim. This filing requirement
applies whether or not you would otherwise be required to
file a return…
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What is a Section 1411 Certification?
Why Does it Matter to the Employee?

(cont.)

26 CFR §1.36B-4 establishes income-based limits on the
amount of the advance premium tax credit that an individual
may be required to repay:
http://kff.org/health-reform/faq/health-reform-frequently-askedquestions/attachment/repayment-limits-for-advance-premium-taxcredits/

Repayment Limits for Advance Premium Tax Credits
Income as percentage of
poverty line

Annual income for an
individual

Repayment limit for Single
taxpayers

Annual income for a Family
of Four

Repayment limit for Married
Taxpayers Filing Jointly

Under 200%

Under $22,980

$300

Under $47,100

$600

At least 200% but less
than 300%

$22,980 – $34,470

$750

$47,100 – $70,650

$1,500

At least 300% but less
than 400%

$34,470 – $45,960

$1,250

$70,650 – $94,200

$2,500

400% and above

$45,960 and higher

Full amount

$94,200 and higher

Full amount
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Section 1411 Certification:

Why Does It
Matter to
Employers?
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Section 1411 Certification
Why Does it Matter to the Employer?
§4980H(a)— The “A Penalty”
Failure to offer MEC to at least 70%
of all full-time employees (and their
children to age 26)
• Threshold rises to 95% in 2016
and beyond
• The A Penalty is triggered by at
least one such full-time employee
who is not offered MEC enrolling in
subsidized exchange coverage
• A Penalty liability is $2,000
annualized ($166.67/month)
multiplied by all full-time
employees
• 80 full-time employee reduction
from multiplier in 2015
• 30 full-time employee reduction
from multiplier in 2016 and
beyond

§4980H(b)— The “B Penalty”
Applies where the employer is not subject to the A penalty
Failure to:
1) Offer coverage that’s affordable
2) Offer coverage that provides MV

3) Offer MEC to a full-time employee (where the employer has still
offered at a sufficient percentage to avoid A Penalty liability)
• The B Penalty is triggered by any such full-time employee enrolling
in subsidized exchange coverage
• B Penalty liability is $3,000 annualized ($250/month) multiplied by
each such full-time employee who enrolls in subsidized exchange
coverage
• Note that although the B Penalty amount is higher ($3,000 vs.
$2,000), the multiplier is generally much lower
• The multiplier is only those full-time employees not offered
affordable/minimum value coverage who enroll in subsidized
exchange coverage—not all FTEs
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Section 1411 Certification
Why Does it Matter to the Employer?
• Employees enrolling in exchange coverage will
generally complete an “Employer Coverage Tool”
that gathers information about the employer’s
group health plan.
• https://www.healthcare.gov/downloads/employercoverage-tool.pdf
• Informs the exchange whether the employer’s
coverage is affordable and provides minimum value
• Used to determine whether the individual qualifies for
subsidies and will trigger the Section 1411 Certification
to the employer
• The exchanges will follow verification procedures to
determine whether individuals’ attestations regarding
employer-sponsored coverage are correct

Starting 2015: For a “statistically
significant random sample” of
applicants, the exchanges will
contact the employer to verify
whether the individual is enrolled in
the employer’s plan or eligible for
coverage that is affordable and
provides minimum value
(45 CFR §155.320(d)(3)(iii))
Exchange efforts will last for 90
days—if unable to determine status
from employer, the exchange will rely
on the individual’s attestations
SECTION 1411 CERTIFICATION
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Section 1411 Certification
Why Does it Matter to the Employer?
Treas. Reg. §54.4980H-4(a):

Treas. Reg. §54.4980H-5(a):

The “A Penalty” and 1411 Certs

The “B Penalty” and 1411 Certs

• (a) In general. If an applicable large employer
member fails to offer to its full-time employees
(and their dependents) the opportunity to enroll
in minimum essential coverage under an eligible
employer-sponsored plan for any calendar
month, and the applicable large employer
member has received a Section 1411 Certification
with respect to at least one full-time employee,
an assessable payment is imposed...
• For purposes of this paragraph (a), an applicable
large employer member is treated as offering
such coverage to its full-time employees (and
their dependents) for a calendar month if, for that
month, it offers such coverage to all but five
percent (or, if greater, five) of its full-time
employees (provided that an employee is treated
as having been offered coverage only if the
employer also offers coverage to that
employee's dependents)….

• (a) In general. If an applicable large employer
member offers to its full-time employees (and their
dependents) the opportunity to enroll in minimum
essential coverage under an eligible employersponsored plan for any calendar month (including
an offer of coverage to all but five percent or less
(or, if greater, five or less) of its full-time
employees (provided that an employee is treated
as having been offered coverage only if the
employer also offers coverage to that employee's
dependents)) and the applicable large employer
member has received a Section 1411 Certification
with respect to one or more full-time employees of
the applicable large employer member…
• then there is imposed on the applicable large
employer member an assessable payment equal
to the product of the number of full-time
employees of the applicable large employer
member for which it has received a Section 1411
Certification…
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Section 1411 Certification:

Notice Content
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Section 1411 Certification Content
Information Gathering and Notifications
45 CFR §155.310(h) sets out the Section 1411 Certification required content

1

Identify the employee

2

Indicate that the employee has been determined eligible for advance
payments of the premium tax credit or cost-sharing reductions

3

Indicate that, if the employer has 50 or more full-time employees, the
employer may be liable for the payment assessed under §4980H
(i.e., the A Penalty or the B Penalty); and

4

Notify the employer of the right to appeal the determination
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Section 1411
Certification
Example
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Section 1411 Certification:

The Appeals
Process
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Why Appeal the Section 1411 Certification?
For the Employee
• Prevent the employee from
incorrectly receiving advance
payment of the premium tax credit
• Employees who incorrectly receive
subsidies will have to repay the IRS
on their individual tax filing (subject to
the reconciliation limits based on
income)

For the Employer
• First bite at the apple to prevent
potential pay or play liability under
§4980H (i.e., the A penalty or B
penalty)
• If the appeal is successful and the
employee does not receive the
exchange subsidies, the employee
cannot trigger the pay or play penalties
• Note that no need to appeal for the
employer’s benefit if the employee is
not full-time—if so that employee
cannot trigger penalties even if
receiving subsidies
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Section 1411 Certification Appeals
Process for Employers
45 CFR §155.555
90-day period from the date the Section 1411 Certification is received
to appeal whether employee is eligible for exchange subsidies

• Employer has opportunity to submit relevant evidence to support the appeal
• Presumably this will be eligibility/enrollment info related to the employee and the
employer’s health plan
• Will also likely include evidence that the plan is affordable and provides minimum value

• Exchange will decide appeal within 90 days of receipt of the appeal
• Notice of the determination will go to the employer and the employee
• “[T]he appeal decision does not foreclose any appeal rights the employer may
have under subtitle F of the Code”
• Translation: Exchange appeal determination has no effect on employer’s ability to
appeal IRS pay or play penalties
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Separate §4980H IRS Appeals Process
Section 1411(f)(2) of the ACA (42 U.S.C. §18081(f)(2))
“The Secretary shall establish a separate appeals process for employers who are
notified under subsection (e)(4)(C) that the employer may be liable for a tax imposed by
section 4980H of the Internal Revenue Code of 1986 with respect to an employee
because of a determination that the employer does not provide minimum essential
coverage through an employer-sponsored plan or that the employer does provide that
coverage but it is not affordable coverage with respect to an employee.”

• Appeal process will provide employer with the opportunity to present
information, including evidence of the employer-sponsored plan and the
contribution levels
• Employer will have access to:
• The employee’s name
• Whether the employee’s income is above or below the threshold by which the
affordability of the employer’s health plan is measured
• NOT any other taxpayer return information unless the employee provides a waiver
authorizing the employer’s access
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Separate §4980H IRS Appeals Process
What We Know So Far
HHS has shifted
the responsibility
to the IRS

45 CFR §155.310(i)

IRS has issued
a FAQ

http://www.irs.gov/Affordable-Care-Act/Employers/Questions-and-Answers-onEmployer-Shared-Responsibility-Provisions-Under-the-Affordable-Care-Ac

(i) Certification program for employers.
“As part of its determination of whether an employer has a liability under section
4980H of the Code, the Internal Revenue Service will adopt methods to certify to
an employer that one or more employees has enrolled for one or more months
during a year in a QHP for which a premium tax credit or cost-sharing reduction is
allowed or paid.”

“27. How will an employer know that it owes an Employer Shared
Responsibility payment?
The IRS will adopt procedures that ensure employers receive certification that
one or more employees have received a premium tax credit. The IRS will contact
employers to inform them of their potential liability and provide them an
opportunity to respond before any liability is assessed or notice and demand for
payment is made. The contact for a given calendar year will not occur until after
the due date for employees to file individual tax returns for that year claiming
premium tax credits and after the due date for applicable large employers to file
the information returns identifying their full-time employees and describing the
coverage that was offered (if any).”
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Separate §4980H IRS Appeals Process
What We Know So Far
IRS FAQ

http://www.irs.gov/Affordable-Care-Act/Employers/Questions-and-Answers-on-Employer-SharedResponsibility-Provisions-Under-the-Affordable-Care-Ac

From the FAQ, we know:
• The IRS will contact employers to inform them of a potential penalty, and that contact
will provide the appeal rights
• The IRS will use the information from the employer’s §6056 reporting (via the Forms
1094-C and 1095-C) to determine whether the employer may owe pay or play penalties
(i.e., the A penalty or B penalty)
• The Forms 1094-C and 1095-C are not due to the IRS until March 31 of the year following
the year in which the employer may be subject to penalties, and individuals don’t have
to file until April 15
• This means that the IRS won’t notify an employer of a potential penalty and the ability to
appeal until April of the subsequent year at the earliest!
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Separate §4980H IRS Appeals Process
Recordkeeping:
Keep good records of offer of coverage to employees!
Treas. Reg. §54.4980H-4(b)(1):
(b) Offer of coverage—(1) In general. An applicable large employer member will not be
treated as having made an offer of coverage to a full-time employee for a plan year if
the employee does not have an effective opportunity to elect to enroll in the coverage at
least once with respect to the plan year…
Whether an employee has an effective opportunity to enroll or to decline to enroll is
determined based on all the relevant facts and circumstances, including adequacy of
notice of the availability of the offer of coverage, the period of time during which
acceptance of the offer of coverage may be made, and any other conditions on the
offer….

• Keep any record that will demonstrate you offered a full-time employee the
effective opportunity to enroll in your plan
• Any enrollment materials, any follow-up requests, any form completed by the employee
confirming waiver of coverage, etc.
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Sample Timeline #1:

Section 1411 Certification Appeal
January 2015: FT
Employee enrolls for
subsidized coverage on the
exchange—despite being
offered employersponsored coverage that’s
affordable and provides
minimum value

February 2015: Employer
receives Section 1411
Certification
Recommendation:
Appeal the certification!

April 2015:
Employer appeals
the Section 1411
Certification

June 2015:
Exchange
approves the
employer’s appeal

Results:
• Employee loses exchange subsidies and will have to repay all advance
payments of the premium tax credit and cost-sharing subsidies received to date
(up to the reconciliation limits) on the individual tax return
• But you’ve prevented an overpayment of exchange subsidies for the entire year

• This employee cannot trigger pay or play penalties!
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Sample Timeline #2:

§4980H IRS Appeal
January 2015: FT
Employee enrolls for
subsidized coverage on the
exchange—despite being
offered employersponsored coverage that’s
affordable and provides
minimum value

February 2015: Employer
receives Section 1411
Certification
Recommendation:
Appeal the certification!

March 2016: Employer
completes §6056 reporting
by submitting Forms 1094-C
and 1095-C to the IRS

April 2016:
Employee files
individual tax
return

May 2015: 90-day
deadline to appeal
passes—employer does
not initiate the Section
1411 Certification appeals
process

June 2016: IRS
notifies employer
of potential
§4980H pay or
play liability (the A
penalty or the B
penalty) resulting
from the Section
1411 Certification

July 2016: Employer
responds with evidence
that the employee was
offered employersponsored minimum
essential coverage that’s
affordable and provides
minimum value
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Sample Timeline #2:

§4980H IRS Appeal (cont.)
Results:
• Employee has now received a full year (2015) of exchange subsidies
• Employee has also already filed the 2015 individual tax return (Form 1040)
reporting eligibility for those subsidies
• The IRS will presumably require the employee to file an amended 2015 individual
tax return (Form 1040X) repaying the entire 2015 year of premium tax credits and
cost-sharing subsidies received (up to the income-based limits)
• Employer is still not subject to any pay or play penalties, but it had to go through
an IRS appeals process well after the fact, rather than the contemporaneous
Section 1411 Certification appeal
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When Will We Start Receiving the
Section 1411 Certifications?
78 Fed. Reg. 54,070, 54,113
“We clarify that for efficiency in operations, the Exchange can either
send the employer notice under § 155.310(h) on an employee-byemployee basis as eligibility determinations are made, or send it to
employers for groups of employees.”
• Anticipated that HHS will start sending Section 1411 Certifications for the first
group of employees in the federal exchange (34 states) in Spring 2015
• Washington and Connecticut appear to have already started on an employee-byemployee basis (also possibly Nevada and Massachusetts)
Covered California?
• Appears likely to take the same approach as HHS, but currently unknown
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Section 1411 Certification Takeaways
The ABCs of Exchange Notices
Three Key Points to Remember:

A

Although not required to avoid §4980H pay or play liability, we highly
recommend appealing the Section 1411 Certification from the Exchange

B

Keep good records of part-time/full-time employee status and offers of
coverage to full-time employees to avoid potential penalties; and

C

Educate your team members to ensure that the Section 1411 Certification is
routed to the appropriate person in your organization
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Section 1411 Certifications
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Content Disclaimer: The intent of this analysis is to provide the recipient with general
information regarding the status of, and/or potential concerns related to, the recipient’s
current employee benefits issues. This analysis does not necessarily fully address the
recipient’s specific issue, and it should not be construed as, nor is it intended to provide,
legal advice. Furthermore, this message does not establish an attorney-client
relationship. Questions regarding specific issues should be addressed to the person(s)
who provide legal advice to the recipient regarding employee benefits issues (e.g., the
recipient’s general counsel or an attorney hired by the recipient who specializes in
employee benefits law).

ABD makes no warranty, express or implied, that adherence to, or compliance with any
recommendations, best practices, checklists, or guidelines will result in a particular
outcome. ABD does not warrant that the information in this document constitutes a
complete list of each and every item or procedure related to the topics or issues
referenced herein. Federal, state or local laws, regulations, standards or codes may
change from time to time and the reader should always refer to the most current
requirements and consult with their legal and HR advisors for review of any proposed
policies or programs.
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